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Oliver Wendell Holmes, Jr.

From Wikipedia, the free encyclopedia

Jump to: navigation, search

For the American physician and poet, see Oliver Wendell Holmes, Sr.

Oliver Wendell Holmes, Jr.


http://en.wikipedia.org/wiki/Oliver_Wendell_Holmes,_Jr
http://en.wikipedia.org/wiki/Oliver_Wendell_Holmes,_Jr.#mw-navigation
http://en.wikipedia.org/wiki/Oliver_Wendell_Holmes,_Jr.#p-search
http://en.wikipedia.org/wiki/Oliver_Wendell_Holmes,_Sr

vignuipms gridann(ey demidnnms

Associate Justice of the United States Supreme Court

In office
December 4, 1902m—January 12,1932

Nominated by Theodore Roosevelt

Preceded by Horace Gray

Succeeded by Benjamin N. Cardozo

Chief Justice of the Massachusetts Supreme Judicial
Court

In office
August 2, 1899 — December 4, 1902

Appointed by Winthrop M. Crane

Preceded by Walbridge A. Field

Succeeded by Marcus Perrin Knowlton

Associate Justice of the Massachusetts Supreme Judicial

Court

In office
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December 15, 1882 — August 2, 1899
Appointed by John Davis Long
Preceded by Otis Lord
Succeeded by William Loring
Personal details

March 8, 1841

Born
Boston, Massachusetts
. March 6, 1935 (aged 93)
Died .
Washington, D.C.
Spouse(s) Fanny Bowditch Dixwell
Military service
Allegiance B United States

Service/branch US Army

Years of service 1861-1865

Rank Et:]_ICagtain
Unit 20th Massachusetts Volunteer Infantry.
Battles/wars American Civil War

Oliver Wendell Holmes, Jr. (March 8, 1841 — March 6, 1935) was an American jurist who
served as an Associate Justice of the Supreme Court of the United States from 1902 to 1932, and
as Acting Chief Justice of the United States January—February 1930. Noted for his long service,
his concise and pithy opinions and his deference to the decisions of elected legislatures, he is one
of the most widely cited United States Supreme Court justices in history, particularly for his
"clear and present danger™ opinion for a unanimous Court in the 1919 case of Schenck v. United
States, and is one of the most influential American common law judges, honored during his
lifetime in Great Britain as well as the United States. Holmes retired from the Court at the age of
90 years, 309 days, making him the oldest Justice in the Supreme Court's history. He also served
as an Associate Justice and as Chief Justice on the Massachusetts Supreme Judicial Court, and
was Weld Professor of Law at the Harvard Law School, of which he was an alumnus.
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Profoundly influenced by his experience fighting in the American Civil War, Holmes helped
move American legal thinking towards legal realism, as summed up in his maxim: "The life of
the law has not been logic; it has been experience."2! Holmes espoused a form of moral
skepticism and opposed the doctrine of natural law, marking a significant shift in American
jurisprudence. As he wrote in one of his most famous decisions, his dissent in Abrams v. United
States (1919), he regarded the United States Constitution as "an experiment, as all life is an
experiment” and believed that as a consequence "we should be eternally vigilant against attempts
to check the expression of opinions that we loathe and believe to be fraught with death."!
During his tenure on the Supreme Court, to which he was appointed by President Theodore
Roosevelt, he supported efforts for economic regulation and advocated broad freedom of speech
under the First Amendment. These positions as well as his distinctive personality and writing
style made him a popular figure, especially with American progressives,! despite his deep
cynicism and disagreement with their politics.! His jurisprudence influenced much subsequent
American legal thinking, including judicial consensus supporting New Deal regulatory law, and
influential schools of pragmatism, critical legal studies, and law and economics. He was one of
only a handful of justices to be known as a scholar; The Journal of Legal Studies has identified
Holmes as one of the three most cited American legal scholars of the 20th century. !

Abrams v. United States

Later that year, however, in Abrams v. United States, Holmes was again in dissent. The Wilson
Administration was vigorously prosecuting those suspected of sympathies with the recent
Russian Revolution, as well as opponents of the war against Germany. The defendants in this
case were socialists and anarchists, recent immigrants from Russia who opposed the apparent
efforts of the United States to intervene in the Russian civil war. They were charged with
violations of the 1918 amendments to the Espionage Act which were known as the Sedition Act
of 1918, and which purported to make criticisms of the government and the war effort a crime.
Abrams and his co-defendants were charged with distributing leaflets that in Yiddish called for a
"general strike" to protest the US intervention in Russia. A majority of the Court voted to uphold
the convictions and sentences of ten and twenty years, to be followed by deportation. Holmes
was moved to dissent. The majority claimed to be following the precedents already set in
Schenck and the companion cases in which Holmes had written for the Court, but Holmes
insisted that the defendants' leaflets neither threatened to cause any harm, nor showed the
specific intent to hinder the war effort. Holmes condemned the Wilson Administration’'s
prosecution, and its insistence on draconian sentences for the defendants in passionate language:
"Even if I am technically wrong [regarding the defendants' intent] and enough can be squeezed
from these poor and puny anonymities to turn the color of legal litmus paper . . . the most
nominal punishment seems to be all that possibly could be inflicted, unless the defendants are to
be made to suffer, not for what the indictment alleges, but for the creed that they avow. . . "
Holmes then went on to explain the importance of freedom of thought in a democracy:

"[W]hen men have realized that time has upset many fighting faiths,they may come to believe . .
. that the best test of truth is the power of the thought to get itself accepted in the competition of
the market, and that truth is the only ground upon which their wishes can safely be carried out.
That, at any rate, is the theory of Constitution. It is an experiment, as all life is an experiment."
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In writing this dissent, Holmes may have been influenced by Zechariah Chafee's article
“Freedom of Speech in War Time"2%! Chafee had criticized Holmes's opinion in Schenck for
failing to express in more detail and more clearly the common-law doctrines upon which he
relied. In his Abrams dissent, Holmes did elaborate somewhat on the decision in Schenck,
roughly along the lines that Chafee had suggested. Although Holmes evidently believed that he
was adhering to his own precedent, some later commentators accused Holmes of inconsistency,
even of seeking to curry favor with his young admirers.’22! In Abrams, the majority opinion did
rely on the clear-and-present-danger formulation of Schenck, claiming that the leaflets showed
the necessary intent, and ignoring the point that they were unlikely to have any effect. In later
opinions, the Supreme Court departed from this line of reasoning where the validity of a statute
was in question, adopting the principle that a legislature could properly declare that some forms
of speech posed a clear and present danger, regardless of the circumstances in which they were
uttered. Holmes continued to dissent.

Buck v. Bell

In 1927, Holmes wrote the 8-1 majority opinion in the Buck v. Bell case that upheld the forced
sterilization of Carrie Buck who was claimed to be mentally defective. although later scholarship
has shown the suit was collusive, and Carrie Buck was probably of normal intelligence, the
record before the Supreme Court showed only that she had received a proper hearing in which
she was represented by a competent guardian, and was able to press her suit in the federal courts.
She apparently had received the procedures required by due process of law in ample measure.
The argument made on her behalf was principally that the statute requiring sterilization of
institutionalized persons was unconstitutional, itself a violation of what today we call
"substantive due process.” Holmes repeated familiar arguments that statutes would not be struck
down if they appeared on their face to have a reasonable basis. In support of his argument that
the supposed science of eugenics provided a reasonable basis for the law, and that interest of the
states in a pure gene pool outweighed the interest of individuals in their bodily integrity, he
argued:

"We have seen more than once that the public welfare may call upon the best citizens for their
lives. It would be strange if it could not call upon those who already sap the strength of the State
for these lesser sacrifices, often not felt to be such by those concerned, to prevent our being
swamped with incompetence. It is better for all the world, if instead of waiting to execute
degenerate offspring for crime, or to let them starve for their imbecility, society can prevent
those who are manifestly unfit from continuing their kind. The principle that sustains

compulsory vaccination is broad enough to cover cutting the Fallopian tubes. Three generations
n[26

of imbeciles are enough.

Although the opinion is universally condemned, and the supposed science of eugenics has been
discarded, the decision in the case still stands: a person found to be incompetent after adequate
procedures may be required to submit to intrusive medical procedures. Buck v. Bell is still the
law,to this extent, and was cited in support of the decision in Roe v. Wade.
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From Taft's departure on February 3, 1930 until Charles Evans Hughes took office on February
24, 1930, Holmes briefly acted as the Chief Justice and presided over court sessions.

Although Holmes did not dissent frequently, and wrote only 72 separate opinions out of about
1400 written during his 29 years of service, his dissents were often prescient and had acquired so
much authority that he became known as "The Great Dissenter".21
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